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The argument is that the WNP is part of the comprehensive plan, which comprises the Metro Plan, Plan diagram, WNP and other documents.
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Obviously an upzoning does not "maintain the status quo."



subject property as general commercial (now known as community commercial), the 
proposal is consistent with Chambers Policy 1 that designates the subject property as 
appropriate for such general commercial uses. 

Through testimony at the public hearing and written testimony submitted after the 
hearing, Mr. Conte eloquently argues that the applicant's proposal cannot meet the 
refinement plan policies unless a condition of approval is attached that would exclude 
certain C-2 uses from locating on the subject property. I appreciate Mr. Conte's 
thorough comments and his attention to the applicable approval criteria. However, I find 
that he has not raised issues that could lead to a denial, or an approval with conditions, 
of this application. 

Mr. Conte argues that Policy 1 and Chambers Policy 1 should be read to limit the types 
of commercial uses allowed on the subject property. If such a limit is not imposed, 
argues Mr. Conte, the resulting zone change will erode the residential character of the 
neighborhood by placing commercial uses in the Chambers Street Commercial Area 
that are not "neighborhood commercial" uses or "general commercial" uses appropriate 
for the sub-area. 

Mr. Conte's arguments are premised on the assertion that I must provide definitions to 
what Chambers Policy 1 means by using the terms "neighborhood commercial" and 
"general commerciaL" I do not accept that premise because those terms are not 
undefined terms that require dictionary assistance. 

As used in Chambers Policy 1, "neighborhood commercial" is the term used to describe 
the C-1 zone at the time the WNP was adopted. See WNP at page 3-14 ("C-1 
Neighborhood Commercial"); page 3-17 (Existing Zoning map identifying "C-1 
Neighborhood Commercial" zoning). Likewise, "general commercial" is the term used to 
describe the C-2 zone at the time the WNP was adopted. See WNP at page 3-14 ("C-2 
General Commercial"); page 3-17 (Existing Zoning map identifying "C-2 General 
Commercial" zoning). In late 1984 when the WNP was being developed and early 1985 
when the City Council adopted the WNP, the Eugene Code confirms that the C-1 zone 
was called the "Neighborhood Commercial District" and the C-2 zone was called the 
"General Commercial District." EC 9.406 (9/15/84); EC 9.420 (9/15/84)1. Thus, in using 
the terms "neighborhood commercial" and "general commercial," Chambers Policy 1 is 
referring to the C-1 and C-2 zones. There is no need to provide external definitions for 
these terms in Chambers Policy 1 because the terms are clear references to the C-1 
and C-2 zoning districts in use in 1985 when the WNP was adopted. 

With this definitional clarification, Chambers Policy 1 stands for the proposition that C-1 
and C-2 uses are "appropriate" in the sub-area. The applicant wishes to zone the 
subject property C-2, which is appropriate under Chambers Policy 1. 

1 Although I do not believe I must formally take official notice of prior versions of the Eugene Code, out of 
an abundance of caution, I will do so. Prior versions of the Eugene Code are subject to official notice and 
it is proper for me to consider them here. EC 9.7095(1). 

Hearings Official Decision (Z 11-3) 5 

pconte
Sticky Note
This is an inaccurate restatement of the testimony, which argued that certain C-2 uses would conflict with Policy 1, and certain uses would conflict with policy Chambers Policy 1 (and some would conflict with both). It was not that certain uses conflicted with Policy 1 because they weren't "general commercial" uses.
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Sticky Note
The cited references are solely in describing existing zoning under a separate section "FINDINGS". These are not directly tied to the meaning of the terms under Chambers Policy 1.

Further, a code definition cannot take precedence over a Metro Plan definition.

Further, if he uses the 1985 reference as the "definition", then he must accept the uses defined at that time. Therefore, there are one or two uses that current C-2 allows that C-2 didn't allow in 1987.
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The WNP wasn't adopted until 1987!

Need to see code as it existed then.



To the extent that Mr. Conte does not agree with how the City defines the C-2 zone now 
in comparison to how the C-2 zone was defined in 1985, such an argument is a 
collateral attack on the City's acknowledged zoning code. The applicant questions my 
authority to essentially create a new sub-zoning designation under the Eugene Code for 
the subject property. I agree with the applicant. This quasi-judicial proceeding cannot 
collaterally attack uses allowed under the C-2 zone as those uses may have changed 
over the years. See Toler v. City of Cave Junction, 53 Or LUBA 158, 161 (2006). 

Moreover, Mr. Conte's specific list of commercial uses that should be excluded as uses 
on the subject property does not find a basis in the WNP. Mr. Conte proposes the 
following uses should not be allowed on the subject property because they are outside 
the bounds of "neighborhood" or "general" commercial uses: Club and Lodge of State or 
National Organization, Manufacturing, Correctional Facility, Drug Treatment Clinic -
Non-residential, Plasma Center, Recreational Vehicles and Heavy truck, 
Sales/Rental/Service, and Manufactured Dwelling Sales/Service/Repair. 

In 1985, when the WNP was adopted, Chambers Policy 1 recognized the subject 
property as appropriate for C-2 zoning. With only two slight exceptions, each of the 
uses that Mr. Conte cites, or their equivalent based on different terminology, were 
allowed to the same extent in 1985 as they are today. Compare EC 9.439 (9/15/84) 
with 9.2160 (9/15/2010). The exceptions to the direct transfer of comparable uses from 
1985 to 2011 is that in 1985 a Plasma Center was conditionally permitted while today it 
is an outright permitted use, and in 1985 manufacturing was not an allowed use but 
today it is permitted under specific conditions intended to minimize impact on 
surrounding properties. Id. 

Even if I had the authority in this quasi-judicial proceeding to review the City Council's 
amendments over time to the C-2 use list, it would be difficult to find any cause to limit 
the uses as proposed by Mr. Conte. When the WNP was adopted, the subject site was 
designated for C-2 uses, and most all of the C-2 uses that can locate on the subject 
property today are the same C-2 uses that could have located on the subject property in 
1985. I do not need to determine whether particular uses on the C-2 use list are 
"general commercial" uses. The City Council has already completed that task, and I am 
without the authority to second guess. If a particular C-2 use is arguably contrary to 
Policy 1 or Chambers Policy 1, that argument should have been made at the time the 
City Council amended the C-2 use list. As an acknowledged zoning code provision, the 
C-2 use list complies with the Metro Plan, and I am without the authority to decide 
otherwise. ORS 197.625. 

The WNP allows C-2 commercial uses (termed "general commercial" in 1985, now 
termed "community commercial") in the Chambers Street Commercial Area. These C-2 
uses were determined, at the time of adoption in 1985, as appropriate uses in the sub­
area, and such uses would necessarily be consistent with the other WNP policies. To 
find otherwise would mean that the City Council adopted an internally inconsistent plan. 
In other words, in 1985, a C-2 use on the subject property would not erode the 
residential character of the neighborhood. A C-2 use in 2011 will likewise not erode the 
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The issue here is not that a C-2 use conflicts in all cases with the Metro Plan. Rather it is that certain C-2 uses conflict with the WNP and therefore must be excluded in the CSCA.

This is not a collateral attack on C-2, but rather the appropriate application of C-2 in this case. 
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Again, he misses the point about this being a specific application of C-2, not an attack on C-2 itself.
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