BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BEN BENJAM N
Petitioner, LUBA No. 90-065

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF ASHLAND,

N N N N N N N N N

Respondent .

Appeal from City of Ashl and.

Ben Benjam n, Ashland, filed the petition for review
and argued on his own behal f.

Ron Salter, Ashland, filed the response brief and
argued on behal f of respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 11/13/90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an Ashland City Council or der
approving a conditional use permt and site review for four
medi cal office buil dings.
FACTS

The proposed nedical office buildings are one story
hi gh, contain 2,700 sq. ft. apiece, and would surround a new
36-space surface parking |ot. The proposed devel opnent
woul d be |ocated on a vacant, grass covered portion of a
parcel containing the Ashland Community Hospital. The
subject parcel is jointly owned by the Ashland Community
Hospital and the City of Ashland (city). Record 48. It is
designated Public Facilities on the Ashland Conprehensive
Plan (plan) map, and is zoned Low Density Miltiple-Famly
Residential (R-2). The surrounding properties are also
zoned R-2. Surroundi ng uses include other nedical offices,
the hospital building, nmulti-famly residences and sone
single famly residences. Record 32. The vacant portion of
the subject parcel is wused as a recreation area by

nei ghbor hood residents, and has been wunder sone review
recently as a nei ghborhood park for this area of the City."
Record 31

On January 3, 1990, the Ashland Community Hospital
applied for a conditional wuse permt and site review

approval for the four nmedical office buildings. After a



public hearing, the city planning conm ssion approved the
conditional use permt and site review, and its decision was
appealed to the city council. On April 24, 1990, after an
additional public hearing, the city council adopted its
order approving the conditional use permt and site review.
Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The proposed developnment is not in conformance
with the Conp. Plan."

Petitioner contends that plan Chapter VIII (Aesthetic
Resources) stresses the inportance of parks and recognizes
there is a lack of park land in the city. Plan, p. VIII-1

Petitioner cites plan policy VIII-5, which provides:

"Encourage the creation of pocket parks and
special areas, especially in areas of intense
ur ban devel opment . "

Petitioner further contends that both a <city planning
departnment staff report and a letter from the Ashland ParKks
and Recreation Conmm ssion recognize that there is a need for
a park in the subject neighborhood. Record 32, 42.
Petitioner argues that the vacant portion of the subject
parcel is wused as a "de facto park" by neighborhood
residents. Record 32. According to petitioner, renoval of
the subject area from"the city's inventory of |and for park
use" violates the plan.

The only plan provision which petitioner cites under

this assignnment of error as being violated by the chall enged



decision is policy VIII-5, However, a "plan provision that
certain uses or activities be encouraged states general

obj ectives, not permt approval criteria." Mller v. City

of Ashland, 17 Or LUBA 147, 167-168 (1988) (Mller); see

Bennett v. City of Dall as, O LUBA _ (LUBA No. 88-078,

February 7, 1989), slip op 8-9, aff'd 96 O App 645 (1989);
Urquhart v. LCOG and City of Eugene, 14 Or LUBA 335, 347,

rev'd other grounds 80 Or App 176 (1986); MCoy v. Tillanpok

County, 14 O LUBA 108, 118 (1985). Therefore, policy
VIIl-5 is not an approval standard for the <challenged
conditional use permt or site review, and petitioner's
argunment provides no basis for reversal or remand of the
city's deci sion.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The | ocati on, Si ze, desi gn, and operating
characteristics of the proposed devel opnent are
i nconpatible with and woul d have a nmjor inpact on
the livability of the surroundi ng nei ghborhood. "

THI RD ASSI GNMENT OF ERROR

"The findings of the City are inadequate to
denonstrate conpliance with LUO 18.104.040(B)."

Ashland Land Use Ordinance (ALUO 18. 104. 040( B)
provides the followi ng approval criterion for conditional

use permts:

"The | ocati on, si ze, desi gn and oper ati ng
characteristics of the proposed devel opnent are
such that the developnment wll be reasonably
conpatible with and have mninmal inpact on the

livability and appropriate devel opment of abutting



properties and the surroundi ng nei ghbor hood. "

Petitioner's argunents under the second and third
assignnents of error contend the city's decision fails in
several respects to denpbnstrate that the proposed office
buil ding conmplex conplies with ALUO 18.104.040(B). We
address petitioner's contentions separately bel ow

A. | dentification of Livability

Petitioner points out that in MCoy v. Linn County, 16

O LUBA 295, 301-302 (1987), aff'd 90 O App 271 (1988),
this Board interpreted a standard very simlar to ALUO
18.104. 040(B), and stated:

"* * * to show that a proposed conditional use
will not adversely affect +the Ilivability and
appropri ate devel opnent of abutting properties and
the surroundi ng neighborhood, the county nust
(1) identify the qualities or characteristics

constituting t he "livability' of abutting
properties and the surrounding neighborhood; and
(2) establish that the proposed use will have no
adver se effects on t hose qualities or

characteristics.”
Petitioner contends that the only difference between ALUO
18.104. 040(B) and the Linn County standard interpreted above
is its use of the term"will have m nimal inpact on" rather
than "will not adversely affect."” Petitioner argues that
this Board previously determ ned that ALUO 18.104.040(B)
should be interpreted simlarly to the Linn County standard.

Murphey v. City of Ashland, O LUBA _ (LUBA No.

89-123, May 16, 1990) (M phey).

Petitioner further argues that the city's decision does



not identify what <constitutes the Ilivability of the
nei ghbor hood surrounding the subject site. Petitioner
argues that the qualities of livability nust be identified,
and the inmpacts of the proposed developnent on that
livability determned, in order to decide whether those
i npacts will be mnimal, as required by ALUO 18.104.040(B).

The city argues that the factors listed in ALUO
18.104.040(C), which nust be <considered in determ ning
conpliance with the approval standard in ALUO 18.104.040(B),
"express the city's legislative determ nation of what
constitutes livability and appropriate devel opnent . "
Respondent's Brief 13. The city contends that its findings
denonstrate these factors were considered and, therefore,
are adequate to determ ne the conponents of the livability
of the surrounding nei ghbor hood and to denonstrate
conpliance with ALUO 18.104.040(B).1

In  Murphey, supra, slip op at 28, we stated that

conpliance wth ALUO 18.104.040(B) requires adoption of
findi ngs which:

"* * * jdentify the qualities constituting the
livability and appropriate developnent of the

abutting properties and t he surroundi ng
nei ghborhood, and * * * determ ne whether the
proposed use will have nore than a m ninmal inpact

on those identified qualities.”

1The city contends that its findings include proposed findings submtted
by the applicant which, according to the city, "are referenced and adopted
in the Findings, Conclusions and Oders as 'Proponent's Exhibits.""
Respondent's Brief 13-14.
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ALUO 18.104.040(C) requires the following factors be

consi dered in determ ning whether a proposed conditional use

conplies with ALUO 18. 104. 040(B):
"(1) Harmony in scale, bulk, coverage and density.

"(2) The availability and capacity of public
facilities and utilities.

"(3) The generation of traffic and the capacity of
surroundi ng streets.

"(4) Public safety and protection.

"(5) Architectural and aesthetic conpatibility
W th t he surroundi ng area." ALUO
18.104. 040(C).

We agree with the city that in ALUO 18.104.040(C), it has
| egislatively determned factors which are qualities or
characteristics of livability. We further agree with the
city that its findings are required to denonstrate
consideration of the above quoted factors in making a
determ nation of conpliance with ALUO 18.104.040(B). See
Mur phey, supra, slip op at 30; MIIer, 17 O LUBA at

178-179.

However, we disagree with the city that findings which
denonstrate only consideration of the factors of ALUO
18.104.040(C) are in thenmselves adequate to establish the
conmponents of livability of the surroundi ng nei ghborhood and
conpliance with ALUO 18.104.040(B). ALUO 18.104.040(B) and
(C©) do not state that the factors Ilisted in ALUO
18.104. 040(C) are the only factors which may be considered
in determ ning conpliance with ALUO 18. 104. 040(B).

7



Where issues relevant to conpliance with applicable
approval criteria are rai sed In | ocal gover nnent
proceedi ngs, the local governnment is required to address

those issues in its findings. Norvell v. Portland Metro

Area LGBC, 43 Or App 849, 853, 604 P2d 896 (1979); Hi ghway
213 Coalition v. Clackamas County, O LUBA _ (LUBA No.

88- 060, Decenber 15, 1988), slip op 5; G overs Beaver

El ectric Plunbing v. Klamath Falls, 12 O LUBA 61, 66

(1984). In this case, if there was testinony in the
proceedi ngs below which focussed on an issue arguably
relevant to the qualities of |livability and appropriate
devel opnent in the neighborhood surrounding the proposed
medi cal office conplex, the city is required to address that
issue in its findings. In addressing such an issue, the
city must either (1) explain why the issue is not relevant
to the qualities of livability and appropriate devel opnment
in the surroundi ng nei ghborhood, or (2) identify the issue
as relevant to determning the livability and appropriate
devel opnent in the surroundi ng nei ghborhood and assess the
i npacts of the proposed developnent with regard to the
i ssue.

The follow ng appear to be the only findings of fact

adopted by the city which are relevant to denonstrating


pconte
Highlight


conpliance with ALUO 18. 104. 040(B): 2

"The Council finds +that the construction of
medi cal office space will have a m nimal inpact on
surroundi ng properties. Par ki ng concerns have

been mtigated through the design of a centralized
par ki ng area between the buil dings. The hospita
is surrounded by fully inproved City streets with
adequate capacity to serve the proposed use.
Total traffic generation by the conpleted offices
is expected to be 364 vehicle trips per day. The
Council believes this may be reduced, however, by
the proximty to the hospital and other offices,
and the opportunities for combining visits and
trips.

"The Council believes that the site plan is in
conpliance with Ashland's Site Design and Use
Gui del i nes. The open |ayout and nodest size of
the buildings is in keeping with the residential
character of the neighborhood. The primry
orientation of the buildings is towards the
street, while parking will be accommpdated to the
side and rear of the structures. Pedestri an
access from the street to each building will be

provided." Record 2-3.

This provision sinply establishes a notation system for

2\ do not agree with the city that its decision incorporates
reference the applicant's proposed findings.
reference is in a section of the order entitled "Exhibits," which states:

"For the purposes of reference to these Findings, the attached
i ndex of exhibits, data, and testinony will be used.

"Staff Exhibits, lettered with an 'S."'
"Proponent's Exhibits, lettered with a 'P.'
"Opponent's Exhibits, lettered with an 'O."'

"Hearing Mnutes, Notices, Mscellaneous Exhibits lettered with
an '"M'" Record 2.

referring

by

The al |l eged incorporation by

to

exhibits in the record. It does not purport to adopt the identified
exhibits as part of the city's findings.
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OGther than a conclusion that the proposed nedical
offices will have mnimal inpact on surroundi ng properties,
and a statenent that the neighborhood is residential in
character, the above findings do nothing to describe the
abutting properties and surrounding neighborhood or to
identify t he qualities constituting livability and
appropriate developnent of the abutting properties and
surroundi ng nei ghbor hood. Wt hout such identification, the
city cannot determne the inpacts of the proposed
devel opnent on those qualities or whether the inpacts are
mnimal. We agree with petitioner that the city's findings
are i nadequat e to denonstrate compl i ance W th
ALUO 18. 104. 040( B).

Thi s subassi gnnent of error is sustained.3

B. Si ze, Design and Parking

Petitioner argues the size and design of the proposed
medi cal office buildings, and the acconpanying parking
facilities, wuld have a major negative inpact on the
livability of +the surrounding neighborhood. Petitioner
contends he argued below that two two-story buil dings,
rather than four one-story buildings, could be enployed on

the site with less negative inpacts on the neighborhood.

3Sustaining this subassignment of error requires that we renand the
city's decision. However, in the follow ng subassi gnnents we address ot her
argunments nmade by petitioner concerning the sufficiency of the findings to
denonstrate conpliance with ALUO 18.104.040(B) which are not resolved by
our discussion of this subassignment. ORS 197.835(9)(a).

10



Petitioner argues the city failed to adequately consider the
alternatives he offered. Petitioner further contends that
several alternative parking arrangenents which would have
| ess negative inpact on the nei ghborhood were suggested in
t he proceedings below, but the city failed to consider or
address any of these alternatives.

ALUO 18.104.040(B) requires the city to denonstrate
that the proposed "devel opnent will be reasonably conpatible
with and have mnimal inpact on the livability * * * of
abutting properties and the surroundi ng nei ghborhood." It
does not require the city to consider whether alternative
proposals or designs will be nore conpatible with or have
| ess inpact on the surroundi ng nei ghborhood, and petitioner
identifies no other approval standard which inposes such a
requirenment. Accordingly, petitioner's argunents wth
regard to size, design and parking do not provide a basis
for reversal or remand of the city's decision.

Thi s subassi gnnent of error is denied.

C. Traffic

Petitioner <contends the city inproperly failed to
address the inpacts of the proposed devel opnent with regard
to increased traffic flow and altered traffic patterns on
the livability of the surroundi ng nei ghborhood. Accor di ng
to petitioner, the findings state only that city streets
have adequate capacity to serve the proposed use, but do not

address livability concerns.

11



Petitioner contends the primary access to the proposed
devel opnent will be from N Main Street, at its intersection
with Maple Street. Petitioner points out that the plan
refers to this intersection as a "probleni and "high
acci dent frequency" intersection. Plan p. X-10, Map X-4.
Petitioner contends it was argued before the city that the
addition of 364 vehicle trips per day, concentrated during
busi ness hours, in a densely populated neighborhood and
using a known dangerous intersection, will seriously inpact
accessibility to and pedestrian and bicyclist safety in the
surroundi ng nei ghbor hood.

The city argues that the evidence in the record sinply
indicates that the proposed developnment wll pr oduce
approxi mately 364 vehicle trips per day. The city contends
there is no evidence in the record that the intersection of
N. Main and Maple Streets is incapable of accommpdating this
additional traffic, or that other streets adjacent to the
subject site will be overburdened. The city contends this
subassi gnnent nust be denied because "[p]etitioner cannot

affirmatively establish * * * that +the conditional use

permit wll result in traffic inpacts which exceed the
capacity of streets in the area or [ cause] ot her
i nperm ssible inpacts on the neighborhood.” Respondent's
Brief 12.

As stated above, where relevant issues are raised in

the city's proceedings, the city is required to address

12



those issues in its findings. We understand petitioner to
argue that the issue of inpacts of traffic generated by the
proposed developnent on the livability of the surrounding
nei ghbor hood was raised below, is relevant to determ ning
conpliance with ALUO 18.104.040(B), and is not addressed by
the city's findings.

The city does not dispute that the traffic inpacts
i ssues were raised below Furthernmore, the factors which

nmust be considered in determning conpliance with ALUO

18.104.040(B) include "[t]he generation of traffic and the
capacity of surrounding streets" and "[p]Jublic safety and
protection.” ALUO 18.104.040(C)(3) and (4). W, therefore,
agree with petitioner that the traffic inpacts issues he
raises are relevant to determning conpliance with ALUO
18. 104. 040( B) .

Wth regard to traffic inpacts, the city's findings,
quoted infra, contain only a projection of total vehicle
trips per day generated by the proposed devel opnment, a
statenment that the streets surrounding the site have
"adequat e capacity to serve" the proposed devel opnent, and a
conclusory statenent that the proposed devel opnent will have
"a mnimal inpact on surrounding properties.” W agree with
petitioner that determ ning streets have "adequate capacity"
is not the sanme as addressing the inpacts of additional
traffic on the livability of the surrounding nei ghborhood.

To denonstrate conpliance with ALUO 18.104.040(B), the

13



city's findings nust describe the characteristics of the
surroundi ng nei ghborhood with regard to traffic and public
safety, describe the effects of the proposed devel opnent on
those characteristics and explain why those effects
constitute no nore than a mnimal inpact on the livability
of the nei ghborhood. The findings do not do this.*4

Thi s subassi gnnent of error is sustained.

D. Open Space

Petitioner argues that the Iloss of the open space
presently found at the subject site and used by nei ghborhood
residents for recreational purposes would have a mgjor
negative inpact on the surroundi ng nei ghborhood. Petitioner
contends the loss of this open space would be inconpatible
with the mental health benefits to the community that parks
provi de.

We understand petitioner to argue that the use of the

subj ect site by neighborhood residents as a de facto park

4Under ORS 197.830(9)(b), even if local government findings are
i nadequate, we must affirmthe |ocal government's decision if "the parties
identify relevant evidence in the record which clearly supports the

decision or a part of the decision * * * " |In this case, petitioner cites
testimony in the record that additional traffic due to the proposed
devel opnent will adversely affect the surroundi ng nei ghborhood. Record 16,

41, 43. The only evidence cited by the city consists of proposed findings
subnmitted by the applicant. Record 37. Even if these proposed findings
coul d be considered "evidence," which is doubtful, they nerely support the
city's daily vehicle trip projection and list certain available or planned
public safety features. They do not identify the existing traffic
characteristics in the nei ghborhood or describe the inpacts of the proposed
devel opnent on those characteristics. Thus, they do not "clearly support"
a determnation of conpliance with ALUO 18.104.040(B) with regard to
traffic inpacts on the livability of the surroundi ng nei ghborhood.

14



contri butes significantly to the livability of t he
surroundi ng nei ghborhood, and that the city therefore erred
by not considering whether loss of the de facto park due to
t he proposed devel opnment would have nobre than a m ninal
i npact on the nei ghborhood' s livability.

The city contends petitioner erroneously clains that
the subject site should be treated like a park when, in
fact, it has not been designated by the city as a park.>
The city argues it properly found that the Public Facilities
plan map designation of the site indicates it is intended
"to be used for future expansion of public facilities."
Record 2.

W agree wth petitioner that open space may be
considered one of the qualities <contributing to the
livability of a neighborhood. However, we agree with the
city that the open space which can be considered a part of
t he nei ghborhood livability protected by ALUO 18.104.040(B)
is limted to officially designated open space and de facto
open space which is incidental to appropriate devel opnent of

property in the neighborhood.5® To hold otherwise would

SThe city points out that the Ashland Parks and Recreation Commi ssion
merely recomended to the planning conm ssion that the site be included in
the city's Open Space Park Program but the site is not on the current city
Open Space Plan. Record 32.

6Wth regard to incidental de facto open space (e.g., yards, courts,
setback areas) as a characteristic of neighborhood livability, we note that
the city nust consider inpacts on this quality of neighborhood livability
in any case as part of its required consideration of "harmony of scale,
bul k, coverage and density." ALUO 18.104.040(C)(1).

15



essentially nmean that any vacant |land currently constituting
de facto open space could not be developed through the
conditional use process for the purposes for which it is
desi gnat ed.

Accordingly, because the site proposed for devel opnent
is not designated by the city plan as open space, current
use of the entire site as de facto open space need not be
considered one of the characteristics of neighborhood
l'ivability, and ALUO 18.104.040(B) does not require the city
to denonstrate that |oss of this open space due to the
proposed developnment wll not have nore than a m ninal
i npact on nei ghborhood livability.

Thi s subassi gnnent of error is denied.

The second and third assignnents of error are sustained
in part.

FOURTH ASSI GNMENT OF ERROR

"The findings of the City are not supported by
substanti al evidence in the whole record."

A ALUO 18. 104. 040(B)

Petitioner argues that the city's findings of
conpliance with ALUO 18.104.040(B), in general, are not
supported by substantial evidence in the whole record.
Petitioner specifically challenges the evidentiary support
for portions of three findings concerning parking, street
capacity and traffic generation.

Under the second and third assignments of error, supra,
we determined that the city's findings are inadequate to

16



conply with ALUO 18.104.040(B). Because the findings are
i nadequate, no purpose wuld be served by determning
whet her they are supported by substantial evidence. DLCD v.
Col unbia County, 16 Or LUBA 467 (1988); MNMNulty v. City of

Lake Oswego, 14 Or LUBA 366, 373 (1986).

B. Pl an Policies

Petitioner argues there is no evidence in the record
that the proposed devel opnent conplies with plan policies
| V-45, VII1-5, X 2(b), X4(c), X5(b) and (c), and X6(c),
(d) and (e).

The city argues that pl an Chapter X Il ("Policies and
| mpl enentation”) indicates that none of the plan policies
cited by petitioner are inplenmented by direct application to
| and use actions. Therefore, according to the city, these
policies are not approval standards for the challenged
deci sion and cannot be the basis for an allegation of error
in the decision. Consequently, the city does not identify
evidence in the record denonstrating conpliance with the
cited plan policies.

We are authorized to reverse or remand a chall enged
decision only if the decision 1is not supported by
subst anti al evi dence in t he whol e record.

ORS 197.835(7)(a)(C; Sellwdod Harbor Condo Assoc. v. City

of Portland, 16 Or LUBA 505, 514 (1988). If a plan policy

is not an approval standard for the challenged decision, it

is of no consequence that there is not substantial evidence

17



in the record to support a determ nation of conpliance with
t hat policy.

Under the first assignnment of error, we decided that
plan policy VIII-5 is not an approval standard for the
chal | enged deci sion. The city contends plan Chapter XlII
establishes that none of the other policies cited by
petitioner are approval standards for the appeal ed deci sion.
Pl an Chapter XIIl sets out each policy in the plan and the
means by which it is inplenmented. The plan explains the

list as foll ows:

"The following is a listing of all the policies
that are included in the Conprehensive Pl an, along
with a description of which ordinances are used to
i mpl enent the policies. Sonme policies, by their
nature, are not inplenented, but represent ideas
the City feels are inportant enough to warrant a

policy statenent. O her policies will require

future action by the City. Sonme policies are not

i npl emented by law, but represent guidance for

Counci|l and Pl anning Comm ssion decisions.” Pl an

[p.] XIII-1.

Chapter X1l lists policy X-2(b) as inplenmented by
"Traffic Assessnment Districts.” Plan p. XlI1-31. It lists

policy X-5(b) as inplemented through "Capital |nprovenent
Progranm’ and policy X-5(c) as "[p]lan update policy.” Plan
p. X 11-33. Accordingly, we do not believe that these
policies are directly applicable as approval standards for a
decision granting conditional use pernmt and site review
approval .

Al t hough Chapter XIlIl1 does list policies IV-45, X 4(c)
and X-6(c), (d) and (e) as inplemented by ALUO "Chapter
18



18.72 (Site Review)," it does not identify any of these
policies as inplenented through "Plan Policy."” Pl an pp.

XI11-10, 33, 34. As we explained in Miurphey, supra, slip op

at 21, only if Chapter XIIl lists a policy as inplenented
through "Plan Policy" does the policy apply as an
i ndependent approval criterion for individual Iand wuse
deci si ons. We also concluded in Mrphey that wunder the
city's plan, "plan policies which the plan states are
specifically i npl enment ed [ onl y] t hr ough particul ar
provisions of the [AJLUO, do not constitute independent
approval standards for |and use actions." Id., slip op
at 24. We, therefore, agree with the city that policies
| V-45, X-4(c) and X-6(c), (d) and (e) are not approval

standards for the chall enged decision.?8

“Chapter XIIl lists policy %4(c) as being inplenented also by ALUO
"Chapters 18.80 (Subdivisions); 18.88 (Performance Standards)."” Pl an
p. XI11-32. Chapter XIIl lists policy X6(d) and (e) also as inplenented

by ALUO "Chapters * * * 18.92 (Parking); 18.88 (Perfornmance Standards),”
and policy X-6(c) as also inplenented by those ALUO chapters plus "Chapter
18.80 (Subdivisions)."™ Plan p. XI11I-34.

8ln Mller, 17 O LUBA at 162, we considered whether policy |V-45,
concerning air pollution, was applicable to a city decision approving a
conditional use permt, and concluded it was not, because "the plan
requires policy 1V-45 to be applied to the city's decision on a site revi ew
permt * * * " W also stated in a footnote:

"* * * the provisions of [A]JLUO Chapter 18.72 do not expressly
require that inmpacts on air pollution be determ ned and
mtigated as part of the site review process. However, one of
the purposes of [A]JLUO Chapter 18.72 is 'to nininize adverse
effects on surrounding property owners or the general public.'
[ A] LUO 18. 72. 020. Furthermore, [A]LUO 18.72.050.A provides
that conpliance with applicable city ordi nances (which include
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The fourth assignment of error is denied.

The city's decision is remanded.

the plan) is a criterion for site plan approval." Mller, 17
O LUBA at 162 n 12.

The issue required to be decided in MIler was whether policy IV-45, a
policy which plan Chapter Xl Il lists as inplenented through ALUO " Chapter
18.72 (Site Review)," is an approval standard applicable to decisions on
conditional use permits. W properly decided it is not. To the extent our
discussion in Mller inplies that policy IV-45 could be directly applicable
as an approval standard for a site review decision, even though plan
Chapter XllIl does not identify it as inplemented through "Plan Policy,"
such an inplication is dicta and is disapproved.
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